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FOR THE SECOND CIRCUIT 
Docket No. 75-1310 


United States of America, 


Appellant, 


—v.— 


Anthony Loschiavo, 

Defendant-Appellee. 


BRIEF FOR THE UNITED STATES OF AMERICA AND 
SUGGESTION FOR HEARING IN BANC 


Preliminary Statement 

The United States of America appeals, with the sug¬ 
gestion that said appeal be heard in banc, from an order 
entered in the United States District Court_ for he 
Southern District of New York on June 17, 1975 by the 
Honorable Charles M. Metzner, United States _ D i st ™t 
Judge, granting Loschiavo’s motion pursuant to Title 28, 
United States Code, Section 2255 to vacate the judgment 
of conviction and sentence imposed upon him on Count 
Two of Indictment 73 Cr. 290 on December 11, 1973, 
after a five day trial before Judge Metzner and a jury. 

Indictment 73 Cr. 290 (CMM), filed on April 4 1973, 
charged defendants Anthony Loschiavo, Andrew Storms 
and Kingdon DeWitt with conspiring with co-conspira- 


i- 
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tors John Sanders and Pedro Morales* to defraud the 
United States in violation of Title 18, United States 
Code, Section 371; charged Loschiavo and Storms with 
bribery in violation of Title 18, United States Code, 
Sections 201 and 2; and charged the defendant Loschiavo 
with two counts of perjury, co-defendant Storms with 
four counts of perjury and co-defendant DeWitt with 
five counts of perjury, in violation of Title 18, United 
States Code, Section 1623. 

On October 17, 1973, Andrew Storms pleaded guilty 
to the conspiracy count, and on October 19, 1973, King- 
don DeWitt pleaded guilty to one of the perjury counts.** 

The trial of Loschiavo commenced on October 24, 
1973 and ended on October 30, 1973, when the jury 
returned a verdict of guilty on the bribery count (Count 
Two), not guilty on the conspiracy to defraud count 
(Count One) and one of the perjury counts (Count 
Four), and failed to reach a verdict as to the other 
perjury count (Count Three). 

On December 11, 1973, Judge Metzner sentenced Los¬ 
chiavo to imprisonment for one year and a $5,000 fine. 


* Sanders and Morales, the Acting Director and Deputy Direc¬ 
tor, respectively, of the Harlem-East Harlem Office of the New 
York City Model Cities Administration, were indicted separately 
in a ten count indictment, 73 Cr. 288, filed April 4, 1973, which 
charged both defendants with this and two other conspiracies 
involving a total of $51,000 paid by various businessmen to obtain 
camping contracts and building leases with Model Cities. Both 
Morales and Sanders pleaded guilty to one of the counts in that 
indictment. On November 30, 1973, Judge Metzner sentenced 
Sanders to two years imprisonment, and on September 27, 1974, 
Judge Metzner sentenced Morales to three years probation. 

** On November 26, 1973, Judge Metzner sentenced Storms to 
four months imprisonment and DeWitt to six months imprison¬ 
ment. 
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His conviction was affirmed by this Court without opin¬ 
ion on March 14, 1974, United States v. Loschiavo, 493 
F.2d 1399, and, following the denial by this Court and 
the Supreme Court of his applications to stay the man¬ 
date pending determination of his petition for a writ of 
certiorari, Loschiavo surrendered to begin serving his 
sentence. The Supreme Court denied certiorari on Octo¬ 
ber 15, 1974. 419 U S. 872 (1974*. On February 24, 
1975, Judge Metzner, on his own motion, entered an 
order dismissing the outstanding perjury count against 
Loschiavo. 


Proceedings Below 

On May 5, 1975, following completion of service of 
his one year prison term and payment of his fine, Los¬ 
chiavo brought the instant motion to vacate nis bribery 
conviction under Title 28, United States Code, Section 
2255 on the ground that the public official he was con¬ 
victed of bribing was not a federal public official as 
defined in 18 U.S.C. § 201(a). On June 17, 1975, Judge 
Metzner, relying on this Court’s intervening decision in 
United States v. Del Toro, 513 F.2d 656 (Decided Febru¬ 
ary 27, 1975*, cert, denied, 44 U.S.L.W. 3185 (October 
6, 1975*, granted the motion. 


Statement of Facts and Reasons for the Government's 
Suggestion that this Appeal be heard in banc 

Rule 35 (a), F. R. App. P., provides, in pertinent part, 
that an in banc hearing on appeal may be ordered “(1) 
when consideration by the full court is necessary to secure 
or maintain uniformity of its decisions, or (2) when the 
proceeding involves a question of exceptional importance.” 
The Government respectfully submits that on both these 
grounds in banc hearing of the instant appeal is war¬ 
ranted. 




The Loschiavo and Del Toro cases present substan¬ 
tially similar fact patterns and arose out of the very 
same investigation jointly conducted by the United 
States Attorney’s Office and the New York City Depart¬ 
ment of Investigation into widespread corruption within 
the federally funded and supervised New York City 
Model Cities Administration. This year long probe ulti¬ 
mately resulted in the indictment and conviction of nine 
individuals, including both corrupt Model Cities officials 
and private businessmen alike. 

The facts relevant to this appeal, as adduced at both 
the Del Toro and Loschiavo trials, are largely undisputed 
and may be summarized briefly.* In view of the similar¬ 
ity of the two cases and tha apparent inconsistency in 
the holdings of the Del Toro and Loschiavo appellate 
panels, a general understanding of the facts in each case 
is necessary for resolution of the instant appeal. 

In Del Toro, the Government’s proof established that 
William Kaufman, a lawyer and real estate broker, Wil¬ 
liam Del Toro, the head of a large East Harlem anti¬ 
poverty agency (MEND) and at the time a candidate for 
the New York City Council, and Ralph Ruocco, assistant 
to the president of a New Jersey corporation, offered a 
$15,000 bribe, of which $500 was actually paid, to Pedro 
Morales, Assistant Administrator of the Harlem-East 
Harlem Model Cities Program, to obtain a lucrative lease 
on a building owned by Ruocco’s company. Kaufman, 
the rental agent for the building, stood to make a sub¬ 
stantial brokerage commission on the transaction and 
hoped that in return for the bribe Morales would use his 

* A full statement of the facts in the Del Toro case may be 
found in this Court’s opinioi in United States V. Del Toro, supra, 
513 F.2d at 658-660, and in the Government’s Brief on appeal, 
at pp. 3-25. Similarly, the Government’s Brief on direct appeal 
in the Loschiavo case sets forth the evidence in detail at pp. 2-11. 





official position to secure the lease for Kaufman. Del 
Toro, whose own anti-poverty agency had previously 
rented the building, acted as a middleman in the trans¬ 
action. 

Shortly after Kaufman, Del Toro and Morales had 
begun negotiations concerning the lease and the possi¬ 
bility of paying a bribe was first discussed, Morales was 
arrested on September 1, 1972 by the United States 
Attorney’s Office on unrelated bribery-conspiracy charges 
concerning a Model Cities summer camp program. 
Morales admitted his complicity, along with that of his 
superior John Sanders, in a series of bribery situations 
involving Model Cities camp programs and building 
rentals, and agreed to assist the Government in a joint 
federal-city undercover investigation into official corrup¬ 
tion in the Model Cities Administration. Thereafter, 
Morales, while retaining his position at Model Cities, 
aided the Government by tape recording conversations 
with various individuals suspected of having had illicit 
dealings with Model Cities who, unaware of Morales’ 
arrest, continued to perceive him as a corrupt adminis¬ 
trator. Among those individuals were not only Del Toro 
and Kaufman, but Loschiavo as well. 

Eventually, after a lengthy series of recorded meet¬ 
ings, Kaufman and Ruocco, on behalf of his employer, 
the building owner, signed a commission agreement which 
included an inflated commission percentage for Kauf¬ 
man, out of which he would make payments to Morales. 
Subsequently, Ruocco gave Kaufman a check for $500 
to give to Morales as “front money.” Kaufman then 
paid the $500 in cash to Morales and urged him to 
press forward with arrangements for the lease. 

This Court, per Gurfein, J., Judges Friendly and 
Feinberg joining in the opinion, although affirming de- 
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fendants’ convictions for conspiracy to defraud and 
perjury, reversed the convictions of Del Toro and Kauf¬ 
man on the substantive bribery counts, holding that the 
person bribed, to wit, Morales, was an employee of New 
York City and not a federal “public official” within the 
meaning of Section 201. 

The earlier Loschiavo case presents a strikingly bimi- 
lar fact pattern to that of Del Toro and yet, on the 
critical “public official” question, reached, at least im¬ 
pliedly, a contrary result. 

In Loschiavo, the Government established that the 
defendant paid $20,000 in bribes to three officials of the 
Model Cities Administration in order to obtain from 
Model Cities a very lucrative lease for a building that 
he owned. Coincidentally, one of the three officials 
bribed was none other than Pedro Morales. The other 
two individuals to whom Loschiavo paid the bribes were 
Morales’ superior, John Sanders, Acting Director of the 
Harlem-East Harlem Model Cities Program, and King- 
don DeWitt, another Model Cities employee whose posi¬ 
tion was somewhat lower than Morales’ in the agency’s 
administrative hierarchy. Loschiavo actually paid a 
total of $15,000 to Sanders and Morales, $7,500 as “front 
money” before the lease was approved ($5,000 of which 
was paid through an intermediary, co-defendant Andrew 
Storms, a contractor who would do the renovations if 
Loschiavo’s building was rented by Model Cities) and 
$7,500 after the lease, which provided for a five year 
term of $108,400 per year, was finally executed on May 
9, 1972. Many months later, following Morales’ arrest 
and decision to cooperate, he tape recorded a conversation 
with Loschiavo, in which the defendant recalled the 
chronology of his bribe payments to Morales and also 
acknowledged paying an additional $5,000 to DeWitt 
because he wanted “everybody to be happy.” 





7 


> 


Perhaps significantly, and unlike Del Toro, Loschiavo 
made the bribe payments in question before the time 
Morales decided to cooperate with the Government. More 
importantly, and again unlike the situation in Del Toro, 
the appropriate city agencies and the United States 
Department of Housing and Urban Development (HUD) 
in fact approved the lease in question, and federal funds 
were actually committed to, and expended for, the rental 
of Loschiavo’s building. 

At trial Loschiavo. after first contesting the issue, 
ultimately conceded that Morales and Sanders were federal 
officials, and the court charged the jury, without objec¬ 
tion, that Sanders and Morales were public officials of 
the United States acting in their official capacities in 
connection with the subject lease. On appeal, Loschiavo 
argued that there was no basis for prosecution under a 
federal statute because the lease was executed, and the 
rent paid, by the City of New York and HUD therefore 
was not directly affected by the bribes paid. As noted 
above, this Court, per Judges Moore, Mansfield and 
Oakes, affirmed Loschiavo’s bribery conviction—the only 
count on which he had been convicted—without opinion. 
493 F.2d 1399 (19741. In his petition for certiorari, 
Loschiavo explicitly raised the once conceded ‘public 
official” question, asserting that Morales and Sanders 
were “employees of the New York Model Cities Adminis¬ 
tration” not “agent(s) or employee(s) of the federal 
government” and therefore “no transaction with them 
could properly be regarded as coming within the scope” 
of 201(b)(2). The Supreme Court, obviously not so 
shocked by this Court’s summary affirmance that it felt 
compelled to grant review, denied certiorari. 419 U.S. 
872 (1974). 

The foregoing proceedings on Loschiavo’s direct ap¬ 
peal, of course, all antedated the ruling of the Del Toro 
panel on February 27, 1975. Curiously, however, despite 
the fact that Loschiavo and Del Toro both bribed the 
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same corrupt Model Cities official, the Del Toro opinion 
omitted any reference to the earlier Loschiavo affirmance. 
By virtue of the Del Toro panel’s failure to consider the 
precedential effect, if any, of the Loschidvo case, this 
Court is now in the anomalous position of having ap¬ 
proved a Section 201 conviction for bribing Morales in 
one case and having disapproved another such conviction 
on the ground that Morales was not a “public official” 
as defined in that statute. The Government is not un¬ 
aware of the generally limited precedential effect attach¬ 
ing to summary affirmances without opinion, as in the 
Loschiavo case. Rule 50.23, Rules of the United States 
Court of Appeals for the Second Circuit. The prohibi¬ 
tion of Rule 50.23, however, only applies by its terms 
to “unrelated cases”, and it is submitted that where, as 
here, Loschiavo was convicted of bribing the very same 
individual now declared by Del Toro no longer to be a 
“public official”, Loschiavo cannot reasonably be consid¬ 
ered an “unrelated” case devoid of any precedential 
significance. Accordingly, the Government respectfully 
submits that an in banc hearing is required to resolve 
the arguably conflicting decisions of the Loschiavo and 
Del Toro panels of this Court. 

Beyond this apparent internal conflict on the “public 
official” question, however, is the larger issue as to the 
ultimate soundness of Del Toro’s narrow construction of 
the federal bribery statute. In Del Toro, the Court, 
noting “the enormous amount of funding by the Federal 
Government on a broad spectrum which includes welfare, 
housing and health,” evidently determined that “an ex¬ 
pansive interpretation of the statute ‘would alter sensi¬ 
tive federal-state relationships fandl could overextend 
limited federal police resources.’ ”* 513 F.2d at 662. On 

* Cf course, the altering of the same “federal state relation¬ 
ships” and the use of the same “limited federal police resources” 
were in effect specifically approved by Del Toro in affirming de- 
fendai ts’ convictions for conspiracy to defraud the United States. 
The net result, therefore, is only to deprive the Government of the 
effective use of the very important bribery statute. 






the contrary, we believe that an expansive reading of 
the bribery statute is precisely what is mandated by 
the clear language of Section 201(a) itself, prior de¬ 
cisions of this and other courts, and the unequivocal 
legislative purpose of the statute. Moreover, the Court’s 
holding in Del Toro represents a serious constraint on 
ederal criminal jurisdiction in an area of substantial 
federal concern and will undoubtedly create a severe 
impediment to the honest administration of the vast and 
increasing number of state-federal programs. Obviously, 
federal grants-in-aid have and will become an increas¬ 
ingly significant factor in our federalism. Graves, 
American Intergovernmental Relations, “The Grant-in- 
Aid System: Developments since World War II,” pp. 
568-571. Given this increasing fiscal dependency of the 
states and local municipalities on federal funds, we 
believe that it is necessarily and properly in the federal 
interest to assert criminal jurisdiction over those who 
corrupt the administration of federal funds. The ulti¬ 
mate effect of Del Toro is to place the Federal Govern¬ 
ment in the untenable position—without foundation in 
either the legislative history of the bribery state or in 
prior decisional law—of having ultimate responsibility 
for the functioning of federally funded and supervised 
programs without the hitherto concomitant authority to 
guarantee the programs’ integrity by prosecuting the 
corruptors and the corrupted. For this reason as well, 
the Government respectfully submits that this question 
of exceptional importance should be resolved by the full 
court. 

Of course, should this Court agree with the Govern¬ 
ment’s position, discussed in Point I infra, that Los- 
chiavo is not entitled to collateral relief under 28 U.S.C. 
§ 2255, it would not reach the merits of the “public 
official” question and in banc consideration would ac¬ 
cordingly be unnecessary. 
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argument 
POINT I 

Loschiavo's Claim May Not Properly Be Con¬ 
sidered In A 2255 Proceeding. 

The order of the District Court vacating Loschiavo’s 
conviction should be reversed and Loschiavo’s 2255 peti¬ 
tion dismissed without reaching the merits.* Loschiavo 
claims that the court that tried him misconstrued the 
statute he was convicted of violating. Claims of statutory 
construction, however, may not be raised in a 22ao motion 
except in exceptional circumstances not present here. 
Loschiavo is barred from pursuing his claim for the addi¬ 
tional reason that he deliberately by-passed this claim at 
his trial ana on appeal. 

Relying on United States v. Del Toro, supra, Loschiavo 
contends that Pedro Morales, the man whom Loschiavo 
was convicted of bribing, is not a public official and that 


* As a preliminary matter Loschiavo would appear to be 
barred from proceeding under 28 U.S.C. §2255 because that 
statute in its terms is limited to a “prisoner in custody. Los¬ 
chiavo has served his sentence and his parole period. He prob¬ 
ably does not come within the broad definition of custody expressed 
in Hensley v. Municipal Court, 411 U.S. 345 (1973) or in Jones 
v. Cunningham, 371 U.S. 236 (1963). If the petition were dis¬ 
missed on this basis, Loschiavo could simply proceed anew in a 
coram nobis proceeding. Forcing him to do so, however, would 
seem to be a futile gesture in view of the statement in United 
States V. Travers, 514 F.2d 1171, 1173 n. 1 (2d Cir. 1974), that the 
standards for 2255 and for coram nobis are similar. But see 
SSSs’J» V. Morgan, 346 U.S. 602, 611 ,1964,: Uni l,dState. 
V Hayman, 342 U.S. 205 (1952); United States v ^ptulo, 324 
F 2d 795 796 (2d Cir. 1963) where the Court held that the 
extraordinary” remedy of coram no bis is available “only under 
circumstances compelling such action to achieve justice. 
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Loschiavo therefore cannot be guilty of violating 18 U.S.C. 

§ 201(b). Even if we assume that Del Toro was correctly 
decided, Loschiavo’s argument cannot properly be made in 
a collateral attack on his conviction. 

This argument is based solely on the interpretation of 
a federal criminal statute, 18 U.S.C. § 201. Post-convic¬ 
tion relief, however, is limited to questions arising under 
the laws of the United States where the law involved has 
changed following the petitioner’s trial and appeal. The 
interpretation of § 201 as it pertains to Loschiavo, there¬ 
fore, is not a proper question for a 2255 proceeding. 

Originally habeas corpus x-elief was limited to a deter¬ 
mination of the competency of the court in which the 
petitioner had been convicted. If the court had subject 
matter jurisdiction, as it clearly had here, there could be 
no further consideration by any other court in habeas 
proceedings. Ex Parte Watkins, 3 Peters (28 U.S.) 193 
(1830) (Marshall, C.J.). Although habeas jurisdiction 
has been expanded, it still is not an appropriate basis for 
consideration of the non-constitutional claim made by 
Loschiavo. 

A. Loschiavo's 2255 Claim is Barred Because He 
Deliberately By-Passed this Claim at the Trial 
and on Appeal. 

In Sunal v. Large, 332 U.S. 174 (1947) the Supreme 
Court held that collateral relief was not available for a 
claim that had no constitutional foundation where the peti¬ 
tioners had not raised the claim on appeal. Writing for 
the Court, Justice Douglas said it was plain “that the 
trial courts erred in denying [the petitioners) the defense 
which they tendered.” 332 U.S. at 176. Nonetheless, 
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the Court held that even though the law had changed after 
the petitioners were convicted, the interest in finality pre¬ 
vented consideration of the petitioners’ claims in habeas 
corpus proceedings, at least as to defendants who did not 
appeal and “where the error does not trench on any con¬ 
stitutional rights of defendants nor involve the jurisdic¬ 
tion of the trial court.” 332 U.S. at 182. 

Loschiavo’s failure to claim at his trial or on appeal 
i that Morales was not a public official therefore prevents 

him from raising this question in a 2255 proceeding. At 
his trial Loschiavo at first raised the public official issue 
> and then affirmatively abandoned it. Indeed, Judge 

Metzner specifically questioned Loschiavo’s able trial coun¬ 
sel on this point prior to charging the jury (Tr. 355-356), 
and, although initially disputing the point, counsel later 
informed Judge Metzner’s chambers, after discussions 
with his client, that Loschiavo was conceding the point. 
Judge Metzner so charged the jury and the defense did 
not object (Tr. 59 of the court’s charge). Nor was the 
public official question specifically argued by Loschiavo 
on direct appeal. Rather he claimed that the court lacked 
jurisdiction because there was “no direct federal privity 
between Loschiavo’s actions and the United States Gov¬ 
ernment” ( Loschiavo’s Brief on Appeal, at 28). In effect, 
he argued that HUD was not directly defrauded or “af¬ 
fected” by the bribery scheme because the resulting lease 
was executed, and the rent paid, by the City of New York. 
Indeed, the Government’s statement in its brief that 
“Losch ; avo obviously does not dispute that Sanders and 
Morales were persons acting for and by authority of HUD 
in their official capacities in connection with the subject 
lease” (Government’s Brief on Appeal, at 12 n.), drew 
no challenge in reply. Not until the filing of his petition 
for certiorari did the defendant finally challenge Morales’ 
status as a “public official.” Loschiavo’s failure to pursue 
this issue at trial or on appeal, however, constituted a 




“deliberate by-pass” of the “orderly federal procedures 
provided at or before trial and by way of appeal”, Kauf¬ 
man v. United States, 394 U.S. 217, 227 n. 8 (1969), and 
for this reason alone 2255 relief must be denied. 

Indeed, Loschiavo’s claim has less merit than the peti¬ 
tion denied by Judge Weinfeld in Williams v. United 
States, 334 F. Supp. 669 iS.D.N.Y. 1971), aff’d, 463 F.2d 
1183 (2d Cir.), cert, denied, 409 U.S. 967 (1972). Wil¬ 
liams filed a 2255 motion asking the court to vacate his 
narcotics conviction on the ground that his warrantless 
arrest was illegal and that the evidence seized during the 
search of his apartment and introduced at his trial was 
the fruit of a constitutionally impermissible search. Al¬ 
though the defendant originally had moved before trial to 
suppress certain evidence, a stipulation was entered into 
that the evidence in question in the 2255 petition had been 
seized incidental to the defendant’s arrest. The scope of 
the search was also stipulated. The motion to suppress 
then was renewed, and it was denied. The defendant 
argued on appeal that the scope of the search was im¬ 
permissible. Noting that the validity of the arrest was 
not specifically argued on appeal, Judge Weinfeld held, in 
circumstances strikingly similar to those present in Los¬ 
chiavo’s case, that Williams could not contest in a col¬ 
lateral proceeding what he had failed to raise on appeal: 

“It is hornbook law by now that a section 2255 
motion may not be used to relitigate matters not 
only decided, but which could have been presented, 
on direct appeal, nor may the section be applied in 
a collateral attack based upon a fragmentized claim 
which petitioner raised in a slightly different 
fashion at his trial and upon appeal. 

“Even were it assumed that the issue of invalid 
search and seizure incident to an allegedly unlaw¬ 
ful arrest was not raised upon direct appeal (and 
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this is not altogether clear), petitioner here ‘de¬ 
liberately by-passed’ normal appellate procedures 
and is foreclosed at this late date from raising the 
claim, the facts of which were known to him from 
the time of his arrest and to his counsel both at 
trial and upon appeal. Petitioner has failed to set 
forth any reason why, with knowledge of all the 
basic facts upon which his present claim of con¬ 
stitutional infirmity rests, the claim was not ad¬ 
vanced upon direct appeal, particularly since the 
prosecutor’s statement upon appeal that the ‘war¬ 
rantless arrest whose validity is not contested’ was 
not challenged.” 334 F. Supp. at 671 [footnotes 
omitted]. 

When Williams appealed to the Second Circuit, the 
Court affirmed Judge Weinfeld’s decision and adopted his 
reasoning, concluding that: < 

“The only conclusion that can be drawn from all 
of this ... is that there was a deliberate by-passing 
of the orderly federal procedures provided at or 
before trial and by way of appeal. Hence, it is 
within the exception set forth in Kaufman v. 
United States, 394 U.S. 217, 227, 89 S.Ct. 1068, 22 
L.Ed.2d 227 n.8 (1969) and Judge Weinfeld was 
fully justified in denying the petition.” 463 F.2d 
at 1184. 

The greatest difference between Loschiavo’s petition 
and that presented by Williams is that Williams com¬ 
plained about a constitutional deprivation while Loschiavo 
complains only that the court misconstrued a statute. In 
view of his failure to raise this issue at trial or on appeal. 
Loschiavo’s belated petition must be denied. 

Another case that mandates denial of Loschiavo’s claim 
is United States v. West, 494 F.2d 1314 (2d Cir. I, cert. 





denied, 419 U.S. 899 (1974 ) where the petitioner, like 
Williams, raised a claim in his 2255 petition that evidence 
introduced at his trial was the product of illegal eaves¬ 
dropping.* The first time West raised the issue presented 
in his 2255 motion was in his petition for certiorari after 
his conviction had been affirmed. This is just what Los- 
chiavo did. In West the Second Circuit held that there 
was no need to reach the merits of the 2255 petition be¬ 
cause the issue presented had been “deliberately by¬ 
passed” at trial.** 

B. Loschiavo's Petition Must Be Dismissed Because 
There Has Been No New Law. 

Even if this Court were to conclude that Loschiavo’s 
claim is not barred by his deliberate by-pass of the appro¬ 
priate recourse at trial and on appeal, his 2255 petition 
must be rejected because of its failure to meet the stand¬ 
ards expressed in Davis V. United States, 41 * U.S. 333 
(1974). First of all Davis reaffirmed the deliberate by¬ 
pass holding of Sunal. 417 U.S. at 345. Secondly, Davis 
reaffirmed the traditional restrictions of habeas relief to 
constitutional and jurisdictional claims as expressed in 
Hill v. United States, 368 U.S. 424, 428 (1962). 

* West recently was reaffirmed in Natarelli V. United States, 
516 F.2d 149 (2d Cir. 1975). 

** Relief under § 2255 also was denied due to a failure to 
raise the issues in question on appeal in United States V. Coke, 
404 F.2d 836 (2d Cir. 1968) and in United States V. Sobell, 314 
F 2d 314 (2d Cir.), cert, denied, 374 U.S. 857 (1963). See also, 
United States V. Davis, 417 U.S. 333, 345-346 (1974); United 
States V. Travers, 514 F.2d 1171, 1176 (2d Cir. 1974) where 
Judge Friendly recently suggested that the Government would 
prevail when the petitioner had by-passed his appellate remedy, N 
as Loschiavo has; 

“Where Sunni may assist the Government is in limiting 
collateral attack on the basis of Maze to defendants who, 
like Travers, fully pursued their appellate remedies.” 
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Daiis then said that where 2255 relief is not barred 
by the principles expressed in Sunni and in Hill, considera¬ 
tion may be given a non-constitutional claim raised in a 
2255 proceeding only (1) if the law has changed after the 
petitioner’s conviction and appeal and (21 if the convic¬ 
tion contains “a fundamental defect which inherently re¬ 
sults in a complete miscarriage of justice” or arises from 
“an omission inconsistent with the rudimentary demands 
of fair procedure.”* Loschiavo’s claim meets neither 
standard, and therefore must be rejected. 

Under the first standard there can be no 2255 relief 
for a non-constitutional claim unless there is “new law”, 
that is a change in the law subsequent to the petitioner s 
conviction and appeal. The only basis for a claim that 
there is “new law” bearing on the question whether 
Morales was a public official is the decision of a panel of 
the Second Circuit in United States v. Del Toro, supra.** 
Del Toro and his co-defendant Kaufman were convicted of 
bribing Pedro Morales, one of the same men Loschiavo 
bribed The Court held that the evidence in the Del Toro 
trial was insufficient to establish that Morales was a public 
official as that term is defined in 18 U.S.C. § 201 (a i. 

Del Toro, however, is not the sort of new law Davis 
required as a predicate for 2255 consideration of a non¬ 
constitutional claim. Davis had been convicted for failure 
to report for induction after the draft board had declared 
him a delinqui .. After Davis was convicted the 
Supreme Court held invalid the Selective Service delin- 


* These standards were articulated in HiU V. United States. 
368 U.S. 424, 428 (1962) and reaffirmed in Davis V. Lmted States, 
417 U.S. 333, 346 (1974). 

** Loschiavo’s position depends of course on the assumption 
that Del Toro should be applied retroactively. As the Government 
views this case, the Court need not reach that question. 
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quency regulations. Gutknecht v. United States, 396 U.S. 
295 (1970). After one panel of the Ninth Circuit had 
affirmed Davis’ conviction, United States v. Davis, 447 
F.2d 1376 (1971), another panel reversed a conviction 
based on very similar facts. United States v. Fox, 454 
F.2d 593 (1971). Davis’ petition for certiorari was de¬ 
nied. 405 U.S. 933 (1972). Davis then brought a 2255 
petition. Relief was denied by the District Court and by 
the Ninth Circuit without reaching the merits. 472 F.2d 
596 (1972). The Supreme Court reversed and remanded, 
holding that Davis’ petition should be considered on its 
merits because there had been a change in the law after 
he had been convicted.* 

The law affecting Davis’ conviction had been changed 
by the Supreme Court’s decision in Gutknecht. The 
Supreme Court has not changed the law under which Los- 
chiavo was convicted, and without this change in the law 
his 2255 petition must be rejected without reaching the 
merits. 

This conclusion is reinforced by the Second Circuit’s 
decision in Travers v. United States, 514 F.2d 1171 
(1974), where the Court granted Travers’ 2255 petition. 
Travers had been convicted of mail fraud and conspiracy 
to engage in mail fraud. 18 U.S.C. §§ 1341, 1342 and 871. 
His conviction was affirmed on appeal. United States v. 
Kellerman, 431 F.2d 319 (2d Cir.), cert, denied, 400 U.S. 
957 (1970). The Supreme Court later held under similar 
circumstances that the use of the mail to collect for goods 
or services already obtained by use of counterfeit credit 
cards was not sufficiently related to the scheme to defraud 


* The Supreme Court in Davis expressly refused to decide 
whether Gutknecht should be applied retroactively or whether Fox 
was correctly decided. 417 U.S. at 341 n. 12. 




within the meaning of the mail fraud statutes. United 
States V. Maze, 414 U.S. 395 (1974). 

Relying on Davis, the Second Circuit held in Travers 
that the change in the law effected by the Supreme Court’s 
decision in Maze was a sufficient basis for 2255 relief. 

A material difference between Davis and Travers and 
the claim Loschiavo now raises is that Davis and Travers 
were both based on new law established by Supreme Court 
decisions. The decision of a panel of the Second Circuit 
in Del Toro cannot be considered new law sufficient to 
merit 2255 consideration for Loschiavo. The Court in 
Del Toro did not refer to the earlier affirmance of Los- 
chiavo’s conviction by another panel of the Court, nor did 
it purport to establish new law. Most importantly, Judge 
Friendly, writing in Travers, expressed his understanding 
that a decision of a panel of one circuit of the Court of 
Appeals does not establish “new law.” 

“The Government urges in effect that Maze was 
indeed an overruling decision in that it changed 
‘the law of the circuit’—indeed of several. But 
reliance on the quoted expression, of rather recent 
vintage, which is only a short-hand way of saying 
that the view of a court of appeals on an issue of 
federal law may remain undisturbed for a long 
time, can lead to dangerously wrong results. There 
are not eleven omnipresences of federal law brood¬ 
ing over various portions of the United States; i.i 
the long run there is only one, although some time 
may be needed to reveal it.” 514 F.2d at 1174 
n.4. 

See also Davis v. United States, supra, 417 U.S. at 360 
(dissenting opinion of Justice Rehnquist) (“I cannot see 
why a decision by a single panel of the Court of Appeals 
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for the Ninth Circuit should be considered a ‘law’ of the 
United States.”)* 

In Suruil v. Large, supra, 332 U.S. at 181, Justice 
Douglas relied on the fact that that case, like Loschiavo’s, 
was “not one where the law was change! after the time 
for appeal had expired. Cf. Warring v. Colpoys, 122 F.2d 
642.” In Sunal the petitioners claimed that their failure 
to appeal was excusable because that route had seemed 
futile. They argued that until the Supreme Court deci¬ 
sions in Estep v. United, States and Smith v. United 
States, 327 U.S. 114 (1946), the point they were relying 
on always had been rejected. They suggested that Estep 
and Smith established new law excusing their failure to 
appeal. Justice Douglas made it clear in Sunal that 
Estep and Smith did not change the law. This is the 
sort of situation, he wrote, “where at the time of the con¬ 
victions the definitive ruling on the question of law had not 
crystallized .” 332 U.S. at 181 (emphasis added). Simi¬ 
larly, the definitive definition of a public official under 
18 U.S.C. §201 (ai had not crystallized at the time of 
Loschiavo’s trial and appeal, as indeed it has not to this 
date. The Supreme Court has not spoken in this area. 
Loschiavo’s failure to raise this question at trial and on 
appeal cannot be excused, and he cannot rely on Del Toro, 

* While we recognize that Justice Rehnquist, in his lone 
dissent in Davis, broadly read the majority’s opinion to treat the 
Ninth Circuit’s decision in Fox, and not Gutknecht, as the relevant 
“new law”, United States V. Davis, supra, 417 U.S. at 360, it is 
well to heed Judge Friendly’s admonition in Travers that “Cas¬ 
sandra-like predictions in dissent are not a sure guide to the 
breadth of the majority’s ruling.” 614 F.2d at 1174. In any 
event, the majority itself indicated that Davis' contention was 
based on “the decision in Gutknecht V. United States, as inter¬ 
preted and applied by the Court of Appeals for the Ninth Circuit’ 
in the Fox case”, 417 U.S. at 346, and Loschiavo can in no way 
contend that Del Toro was similarly interpreting and applying 
a definitive ruling of the Supreme Court. 




20 


a & vision of one panel of the Court of Appeals, as the 
gort of new law on which to predicate a § 2255 motion. 
Justice Douglas articulated the joint interests in pur¬ 
suing the proper judicial procedure and in finality in 
criminal litigation that underlie this conclusion: 

“We are dealing here with a problem which has 
radiations far beyond the present cases. The 
courts which tried the defendants had jurisdiction 
over their persons and over the offense. They 
committed an error of law in excluding the de¬ 
fense which was tendered. That error did not go 
to the jurisdiction of the trial cou ’t. Congress, 
moreover, has provided a regular, orderly method 
for correction of all such errors by granting an 
appeal to the Circuit Court of Appeals and by 
vesting us with certiorari jurisdiction. It is not 
uncommon after a trial is ended and the time for 
appeal has passed to discover that a shift in the 
law or the impact of a new decision has given 
increased relevance to a point made at the trial 
but not pursued on appeal. Cf. Warring v. Col- 
poy8, supra. If in such circumstances, habeas 
corpus could be used to correct the error, the writ 
would become a delayed motion for a new trial, 
renewed from time to time as the legal climate 
changed. Error which was not deemed sufficiently 
adequate to warrant an appeal would acquire new 
implications. Every error is potentially rever¬ 
sible error; and many rulings of the trial court 
spell the difference between conviction and acquit¬ 
tal. If defendants who accept the judgment of 
conviction and do not appeal can later renew 
their attack on the judgment by habeas corpus, 
litigation in these criminal cases will be inter¬ 
minable. Wise judicial administration of the fed¬ 
eral courts counsels against such course, at least 
where the error does not trench on any constitu- 
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tional rights of defendants nor involve the juris¬ 
diction of the trial court.” Sunal v. Large , supra, 
332 U.S. at 181-182. 

The judicial “horrors” attendant upon allowing previ¬ 
ously convicted defendants collateral relief each time a 
circuit court, or indeed, a single panel of an individual 
circuit, newly announces or later revises its interpreta¬ 
tion of a particular statute were vividly forecast by 
Justice Rehnquist in his dissent in Davis, 417 U.S. at 361: 

“The Court gives no indication of where this 
loose process of definition will end. It would cer¬ 
tainly be surprising if a decision of the Court of 
Appeals for the Fourth Circuit, for example, were 
sufficient to give prisoners in the Ninth Circuit 
grounds for a § 2255 motion, but it is not clear to 
me why a decision of the Fourth Circuit is any 
less a law of the United States than a decision of 
the Ninth Circuit. Concededly, it need not be 
considered binding on the Ninth Circuit, but that 
is not the concern under § 2255. Nor is it obvious 
to me what the ^ourt would require a Court of 
Appeals to do when intracircuit conflicts arise.” 

Inasmuch as Del Toro does not constitute “new law” 
within the meaning of the Davis and Sunal decisions, 
Loschiavo’s 2255 petition must be denied for this reason 

as well. 

C 2255 Relief is Available for Nonconstitutioncl 
Claims only Where There is “a Complete Mis¬ 
carriage of Justice." 

In each of the cases where a nonconstitutional claim 
has been considered in a post conviction proceeding, the 
court has said relief can be granted only for “a complete 
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miscarriage of justice.” Davis v. United States, supra, 
417 U.S. at 346; Hill v. United States, supra, 368 U.S. at 
428; United States v. Travers, supra, 514 F.2d at 1178. 
There has been no miscarriage of justice with regard to 
Loschiavo. Loschiavo was convicted of, and, indeed, at 
trial admitted bribing Pedro Morales, an official of the 
Model Cities program. Even if Del Toro correctly de¬ 
cided that Morales is not a public official under 18 U.S.C. 
| 201, it cannot be said that Loschiavo’s conviction re¬ 
sulted in “a complete miscarriage of justice.” Although 
Loschiavo may claim that his conviction might have been 
reversed if he had claimed on appeal that Morales was 
not a public official and if the panel that sat in Del Toro 
had reviewed his conviction, that provides no basis for 
establishing the gross miscarriage of justice required to 
justify collateral relief. 

In Davis, petitioner claimed that he had been con¬ 
victed for failing to report for induction under an induc¬ 
tion order arguably invalid under Gutknecht. The Court 
reasoned that if this contention was correct, Davis had 
been convicted “for an act that the law does not make 
criminal” and that such a circumstance would inherently 
result “in a complete miscarriage of justice” warranting 
collateral relief. Obviously, if Davis’ interpretation of 
Gutknecht was sound, he had committed no crime punish¬ 
able in any court for there was simply no crime for him 
to commit. Loschiavo, on the other hand, can hardly 
contend that he committed no unlawful conduct. As the 
Del Toro court emphasized, the bribery of Morales was 
“clearly illegal conduct under state law,” 513 F.2d at 662, 
even if Morales could not be deemed a federal public 
official. Loschiavo has already completed service of his 
sentence for engaging in what was unquestionably crim¬ 
inal conduct—if not under federal law, then certainly 
under state law. This is not a case like Dans involving 
“continued incarceration after a change in the judicial 
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interpretation of a statute makes the punished conduct 
free from sanctions .” Note, the Supreme Court, 1973 
Term, 88 Harv. L. Rev. 41, 218 (1974) (footnote omitted) 
(emphasis added). Loschiavo is no longer in jail, and 
the conduct for which he was punished was certainly not 
“free from sanctions”, at least under state law. While 
Davis presents a case of a conviction for conduct that 
no law makes criminal, Loschiavo asserts at this late date 
only that his acts—although clearly criminal under state 

l aw _were not punishable under federal law. Such a 

claim does not rise to the level of “exceptional circum¬ 
stances”, Dans v. United States, supra, 417 U.S. at 346- 
347, necessary to warrant collateral relief under § 2255. 

Loschiavo’s 2255 petition should be rejected on its 
face as an attempt to attack a conviction collaterally 
based on nonconstitutional issues that should have been 

* In an analogous situation, the Supreme Court, in Gosc. 

May den, 413 U.S. 665 (1973), declined to accord retroactivity 
to O’Cailahan V. Parker, 395 U.S. 258 (1969), which held that a 
serviceman charged with a crime not “service connected is en¬ 
titled to indictment and trial by jury in a civilian court. Reason¬ 
ing that the conduct in question was not “ ‘constitutionally im¬ 
mune from punishment” in any court,” Gosa V. Mayden supra, 
413 U S at 677 (emphasis added), the Court stated: The ques¬ 
tion was not whether O’Callahan could have been prosecuted; it 

was instead, one related to the forum.” Id. 

While we recognize that United States v. Travers, supra, 514 
F 2d at 1176-1179, at least impliedly, reached a contrary result 
on this issue we respectfully submit that Travers unduly extended 
the‘“miscarriage office” finding in Davis to defendants whose 
acts although criminal, were prosecuted in the wrong forum. 
Davis, we submit, found such a miscarriage to ° n * a ° * 

those defendants whose acts were not made criminal1 by(law. 
Accordingly, we would ask the Court to reconsider the holding of 
Travers on his issue should the Court find the Government s argu¬ 
ments on “deliberate by-pass" and “new law”, discussed supra, 

unavailing. 
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raised at the trial and on appeal. There has been no 
“new law” subsequent to Loschiavo’s conviction on which 
a 2255 petition properly can be based. Nor can Los¬ 
chiavo’s conviction be deemed “a complete miscarriage of 
justice.” There is no basis for considering Loschiavo’s 
claim on the merits. The order of the District Court 
should be reversed, and Loschiavo’s application for 2255 
relief should be denied. 


POINT II 

The District Court Erred In Vacating Loschiavo's 
Bribery Conviction. In View Of The Pervasive In¬ 
volvement Of The Federal Government In The Fund¬ 
ing And Supervision Of The Model Cities Program, 
The Legislative Intent Of The Bribery Statute, And 
Prior Case Law, Del Toro Was Incorrectly Decided 
And Pedro Morales Should Be Deemed A "Public 
Official" Within The Meaning Of Section 201. 

Abundant evidence of the Federal Government’s finan¬ 
cial and supervisory interest in the Model Cities Program 
was introduced at both the Loschiavo and Del Toro trials 
and makes clear that Pedro Morales was a public 
official” within the meaning of the federal bribery statute. 

Congress enacted the Model Cities legislation in 1966 
as the “Demonstration Cities and Metropolitan Develop¬ 
ment Act of 1966”, 42 U.S.C. § 3301 et seq. It was 
intended as a comprehensive approach for dealing with 
urban problems on a national scale and provided for 
federal funds to be distributed in massive amounts to 
qualified cities to improve the quality of life within a 
defined neighborhood or neighborhoods in the particular 
city. The legislation required that the federal monies 





25 


be used only for certain designated purposes in accord¬ 
ance with a highly particularized budget approved by 
HUD. Under the Act, Congress vested HUD with super¬ 
visory responsibility for administering the Model Cities 
Program in New York and in some 74 other cities. 
New York City entered the Program under a $65 million 
dollar grant agreement with HUD on June 27, 1969, an 
agreement which, in amended form, continued through¬ 
out the relevant period of this indictment (Tr. 188-193). 

To insure that the expenditure of this substantial 
amount of federal money served the purposes prescribed 
by Congress, HUD’s contract with the City obligated 
New York (1) “to carry out the Program ... in accord¬ 
ance with the policies, procedures and requirements ■ 
prescribed by HUD”, (2) to use grant funds only for 
those costs which the Government determines to be appli- 
cable to this Agreement", and <31 to ••deposit all Grant 
funds in a depository acceptable to HUD (GX b . 
In practice, HUD’s funding of New Yorks Model Cities 
Program was accomplished by means of letters of credit 
deposited in certain designated banks. Furthermore, the 
City was required to maintain records in compliance 
with HUD’s record keeping requirements concerning all 
matters covered by the grant agreement; to document 
all costs of the program and keep such documentation 
readily accessible to HUD; to submit to regular audit 
and permit inspection by HUD of all its records relating 
to the program, including contracts, invoices payrolls 
and personnel records; and to comply with HUD’s gn.de- 
lines concerning, inter aha, conflicts of interest disv. lmi 
nation in employment and labor standards (GX 6). 

Frank Torres, the HUD official responsible for the 
New York City Model Cities Program, further testified 
that his department made regular visits not only to 
Model Cities administrative officep but also to various 
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project sites, and required the City to submit quarterly 
reports on the progress of individual projects and monthly 
fiscal statements itemizing the disbursement and flow of 
federal monies (Tr. 196). In addition, HUD issued 
guidelines to local Model Cities offices concerning man¬ 
agement capability of its employees, required the City 
to give preference in hiring to area residents and to 
maintain a certain level of competence amongst Model 
Cities employees, and reserved the right to review the 
hiring of any individual and to comment on his perform¬ 
ance (Tr. 205, 207).* HUD, also, retained the right 
at any time to suspend or terminate payment of funds 
for non-compliance with the terms of the agreement or 
otherwise improper use of grant funds, for example, if 
employees were engaged in conflicts of interests (Tr. 
196-197). 

For its part, the Federal Government agreed to pay 
100% of the costs of all approved projects and activities 
of the program, such as the sanitation project relevant 
to this case, and 80% of the costs of administering the 
program, including the salaries of Administrator Sanders 
and Assistant Administrator Morales (Tr. 194-195). 
Thus, with reference to the sanitation facility housed in 
Loschiavo’s building, HUD specifically authorized an ex¬ 
penditure of federal funds ($852,600) to cover the total 
cost of a Neighborhood Cleanup Program in the Harlem- 
East Harlem Model Cities area, including the rental of 
a sanitation facility, which the City arranged to operate 


* Testifying at the subsequent Del Toro trial, Torres further 
emphasized that if the City proposed to do “different things” 
once the program for the year had been established, the City had 
to obtain permission from HUD (Tr. 424), and that "if (a par¬ 
ticular project) involved the use of Model Cities money or the 
use of the personnel which is paid for with that money, we (HUD) 
would have had to have been involved” (Tr. 432-433). 

v- 




through its Department of Sanitation, under HUD’s 
guidelines concerning record keeping, documentation of 
costs, audits and inspection, conflict of interest, and 
others. Pursuant to this arrangement, HUD funded 
100 '/c of the rental due to Loschiavo for his building 
(Tr. 197-203; GXs 7, 8 and 9). Furthermore, as noted 
above, HUD paid 807' of the salaries of the Model Cities 
officials whom Loschiavo bribed to obtain his lease with 
the City, namely, Sanders and Morales. 

Morales, as Assistant Administrator of Harlem- 
East Harlem Model Cities, earned $17,500 per year and 
obviously occupied a highly responsible position within 
the Model Cities Program in New York.* Every project 
he approved or recommended was, necessarily, paid for 
exclusively by the Federal Government. His duties 
as noted above, were carefully circumscribed and defined 
by the policies, procedures and requirements prescribed 
by HUD Indeed, HUD imposed on Morales and other 
Model Cities officials conflict of interest provisions which 
specifically prohibited them from receiving, directly or 
indirectly, “any share or part of this Agreement or . . . 
any benefit to arise from the same,” and from acquiring 
“any personal interest in any property, contract, or 
proposed contract which would conflict with the per¬ 
formance of his duties or responsibilities under this 
Agreement” (GX 13).** 

Thus while it mav be true that Morales was tech¬ 
nically employed by the City of New York, the pervasive 
control and supervision exercised by HUD over the <City s 
Model Cities Administration were such that Morales 

. Torres^testified at the Del Toro trial that Morales was ‘‘two 
Hnwn from the (top) administrator” in the administrative hier- 
York City M«! e . Ci.U» Pr« 8 r.m (Tr. 440-441). 

** Surely if HUD imposed conflict of interest prohibitions on 
’. .rales it must have expected that under already existing federal 
criminal provisions Morales would have been barred from solicit¬ 
ing and receiving bribes as well. 
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should properly and reasonably be regarded as a “person 
acting for or on behalf of the United States ... in (an) 
official function, under or by authority of la) depart¬ 
ment” of the Federal Government. The overwhelming 
evidence, summarized above, of the federal interest in 
the Model Cities Program and its employees clearly 
brings Morales within the language and intent of the 
bribery statute as well as prior case law interpreting 
Section 201. 

A. Prior Decisions 

The Government submits that the Del Toro panel, 
perhaps in straining to reach a result it favored on 
public policy grounds, has rendered a decision which can 
only be reconciled with pre-existing decisional law in the 
bribery area in terms of a change in policy predilection, 
for pertinent authority not only fails to support Del 
Toro's holding, but in fact seems to require the opposite 
result— i.e., that Morales was a public official as defined 
in 18 U.S.C. § 201(a). 

Although, admittedly, there is not a substantial 
amount of case law in this area and no other courts to 
date have had occasion to consider whether “city” em¬ 
ployees precisely in Morales’ position may be considered 
federal public officials for purposes of the bribery statute, 
several prior decisions, including two leading cases in 
this Circuit, would appear indistinguishable in principle 
from the instant case. 

Indeed, in some respects, United States v. Levine, 129 
F.2d 745 (2d Cir. 1942 >, which the Del Toro panel dis¬ 
missed as “inapposite”, presented a much less persuasive 
case for the assertion of federal bribery jurisdiction than 
does either Loschiavo or Del Toro. In Levine, this Court 




held that an employee of the Market Administrator foi 
the New York Metropolitan Milk Marketing Area was a 
“public official” within the meaning of the federal bribery 
statute Although the Market Administrator liimsell 
was appointed by the Secretary of Agriculture, ins em¬ 
ployee, the defendant Levine, was neither appointed by 
the Secretary nor even paid with federal funds. Rather 
he was paid for his services by funds taxed directly to 
the milk handlers in the area. Even more significantly, 
Levine makes it clear that although the Market Adminis¬ 
trator may also have been an agent of New York State, 
“that did not make him or his employees in their federal 
capacity any less subject to the criminal provisions re¬ 
gulating the conduct of persons acting on behalf of the 
United States.” Id. at 748 < emphasis added i. Indeed. 
Levine held that a prior state conviction for the same 
bribery would not have barred the federal bribery prose¬ 
cution. Likewise, we submit, Morales should not be ex¬ 
empted from federal public official status simply because 
he too may have worn “two hats”—one federal and one 
local—in his capacity as Deputy Director of Model Cities. 

Further evidence of the breadth courts have read into 
Section 201 is found in Harloiv v. United States, 301 F.2d 
361 15th Cir. 19621. There, employees of the “European 
Exchange System” l a system established to operate and 
maintain various merchandising facilities catering o 
military service members, dependents and certain em¬ 
ployees of military departments) were convicted of solicit¬ 
ing and receiving bribes. They claimed on appeal that 
as EES employees they were not persons acting for oi 
on behalf of the United States” within the meaning of the 
bribery statute. Indeed, their contention was bolstered 
by the fact that their employment contracts specifically 
stated that an EES employee was “not considered to be 
a Federal employee” and that EES was what is known 
as a non-appropriated fund activity, employees of which 
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were, by statute, not “considered as employees of the 
United States for the purpose of any laws administered 
by the Civil Service Commission or the provisions of the 
Federal Employees Compensation Act.” Despite these 
indicia of the employees’ federal non-involvement, the 
Fifth Circuit had no problem in holding that these indivi¬ 
duals were persons acting for or on behalf of the United 
States. 

Similarly, because of the sweeping language of the 
statute and the broad protective purpose it was designed 
to accomplish, the court in United States v. Raff, 161 F. 
Supp. 276, 278-279 < M.D. Pa. 1958 1 had no hesitation in 
concluding that a partner in a private architectural and 
engineering firm under contract with the Department of 
the Army was a person acting for or on behalf of the 
Federal Government. See also United States v. Laurelli, 
187 F. Supp. 30, 32-34 (M.D. Pa. 1960). 

Furthermore, by way of analogy, it has long been 
recognized both by this Court and the Supreme Court 
that federal fraud statutes are applicable to local activi¬ 
ties funded by the Federal Government. United States 
ex Tel. Mavcus V. Hess, 317 U.S. 537 (1943), like the 
instant case, involved a federally funded program admin¬ 
istered by local officials under the direction of the Public 
Works Administration. There, the defendant electrical 
contractors, who were charged with making false claims 
for payment against the Federal Government, had, by 
means of a collusive bidding arrangement, entered into 
inflated contracts with local governments in projects 
funded by the Public Works Administration. As the 
Supreme Court said, “(A) large portion of the money 
paid the respondents under these contracts was federal in 
origin, granted by the federal Public Works Administra¬ 
tor, an official of the United States. . . .” 317 U.S. at 

542-543. In these circumstances, the Court held that the 
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defendants had made false claims against the United 
States. By a parity of reasoning, the local officials who 
dispensed the federal funds in Marcus were acting “for 
or on behalf of’ the United States. 


More recently, in United States v. Candella, 487 F.2d 
1223 (2d Cir. 1973*, cert, denied, 415 U.S. 977 (19741, 
a case involving the Slum Clearance and Urban Renewal 
Program Act, 42 U.S.C. § 1450 et seq., a legislative scheme 
closelv paralleling that of the Model Cities Act, this 
Court concluded that 18 U.S.C. § 1001, which forbids the 
making of false statements “in a matter within the juris¬ 
diction of any department or agency of the United States 
. . was applicable to false claims for moving expenses 
under an urban renewal project because, although the 
claims were presented to the New York City government, 
the City received reimbursement from the Federal Gov¬ 
ernment, specifically, HUD. In affirming the convictions 
of the moving company owners who had submitted false 
bills of lading and affidavits to the City, executed on 
forms prepared by the City and not by HUD, the Court 


stated • • 

“The jurisdiction of HUD is clear. The City 

entered contracts with the United States on speci¬ 
fic urban renewal projects including those which 
prompted the moving here. The United States 
became ultimately responsible for paying 100/c 
of the moving expenses incurred by the four con¬ 
cerns involved.” 487 F.2d at 1226. 


Surely if the false claims submitted to the City here 
may be considered “within the jurisdiction of HUD 
under 18 U.S.C. § 1001, Pedro Morales, as an Assistant 
Administrator of‘Model Cities, should be found to have 
been acting “under or by authority” of that same federal 
department for purposes of Section 201. 



The Court in Del Toro attempted to distinguish Mar¬ 
cus and Candella as “different” purportedly because they 
“involved obtaining federal funds by fraudulent means, 

. . a direct injury to the federal government.” 513 
F.2d at 662 (emphasis in original*. As has just been 
pointed out, however, Marcus and Candella involved fed¬ 
eral funding programs substantially identical to that 
existing in Model Cities. Moreover, while it may be 
technically true that the mon^y used to pay 100% of the 
program cost and 80% of administrators’ salaries in the 
Model Cities Program in New York City came from 
grants made by HUD to the City, it would be an elevation 
of form over substance to say that these were “municipal” 
funds because they were transmitted to the City through 
the medium of a grant. The language of the Supreme 
Court in Marcus is dispositive on this point: 

“Government money is as truly expended whether 
by checks drawn directly against the Treasury to 
the ultimate recipient or by grants in aid to 
states. . . . These funds are as much in need of 
protection from fraudulent claims as any other 
federal money, and the statute does not make the 
extent of their safeguard dependent upon the 
bookkeeping devices used for their distribution. 

. . . The fraud here could not have been any more 
of an effort to cheat the United States if there 
had been no state intermediary.” 317 U.S. at 544. 

Federal courts have for many years confronted the prob¬ 
lem of determining when people have acted for or on behalf 
of the United States. Although each of the previously de¬ 
cided bribery cases is distinguishable from the precise 
facts of the instant case, it would appear that courts have 
almost invariably, in keeping with acknowledged legisla¬ 
tive intent, resolved doubts in favor of an expansive read¬ 
ing of the pertinent statutory language. In Kemler v. 
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United States, 133 F.2d 235 (1st Cir. 1942), a physician 
chosen to examine registrants for selective service was 
held subject to the federal bribery statute. Similarly, in 
Sears v. United States, 264 F.2d 257 (1st Cir. 1920*, in¬ 
spectors in a plant manufacturing shoes for the army 
were found to be within the statutory purview, as was an 
Indian agency clerk in Whitney v. United States, 99 F.2d 
327 110th Cir. 1938). The logical implications of these 
earlier decisions, in which persons exercising much less 
authority than Morales possessed were held subject to the 
bribery statute, would be, we submit, to accord public 
official status to individuals like Morales who wield such 
substantial authority as to affect significantly the proper 
administration of a federally funded and controlled pro 
gram. 

In Del Toro, the Court inquired whether Section 201 
“on its face” applied to a person in Morales’ status and 
concluded that while Morales may have been a person “act¬ 
ing for or on behalf of the United States in any official 
function,” he was not acting “under or by authority of 
any such department, agency or branch” of the Federal 
Government. This finding, based primarily on the fact 
that “(t)here were no existing committed federal funds 
for the purpose”, 513 F.2d at 662—i.e., for the project in 
regard to which Morales was bribed by Del Toro and 
Kaufman—and that Morales’ recommendation still had to 
be passed upon by other city agencies before being for¬ 
warded to HUD for final approval, does not, in our view, 
follow either from the facts or in reason. For whether 
Morales or others like him is to be considered a federal 
public official should not depend in each case on whether 
or not the particular project he has recommended and for 
which he has been bribed has yet passed through all stages 
of the approval process or has yet received federal funds. 
To suggest that Morales’ status as a public official turns 
on the question of whether federal funds have actually 
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been committed to or expended on a certain project is to 
ignore the Federal Government’s 1007c funding interest 
in the Model Cities Program and the fact that a recom¬ 
mendation by Morales would almost automatically result 
in an expenditure of federal funds. Indeed, Loschiavv 
may be distinguished from Del Toro by virtue of the fact 
that both the City and HUD had in fact approved the 
lease for Loschiavo’s building, and federal funds in the 
amount of $852,600 had been “committed” to the sanita¬ 
tion project, which specifically included the rental of 
Loschiavo’s building. Loschiavo, then, involved not just 
prospective action which might or might not occur, as was 
the case in Del Toro, but rather a completed corrupt deal.” 

In any event, the Government submits tnat in both 
Loschiavo and Del Toro Morales was at all times acting 
“under or by authority” of the Federal Government. Just 
as Levine was an employee of the Market Administrator, 
who, in turn, was acting under and by authority of th-? 
Secretary of Agriculture, Morales was, in the language of 
Levine, 129 F.2d at 747, a “responsible” official of the 
New York City Model Cities Administration, which, in 
turn, was acting under and by authority of, and, indeed, 
pursuant to an express contractual grant agreement with 
HUD. The Model Cities Program of which Morales was 
an integral part was designed, created, funded and rigor¬ 
ously supervised by the Federal Government. The very 
position Morales held, as Deputy Administrator of this 
multimillion dollar governmental program, was budgeted 
and paid for by HUD. Both Model Cities and Morales, 


* It might also be noted that whereas Pel Toro involved a 
bribe paid to Morales while he was acting in an undercover 
capacity, Loschiavo paid Morales at an earlier time when Morales 
was actually working, not in his dual role as an undercover agent 
for the United States Attorney’s Office, but rather solely as a 
corru,.* Assistant Administrator for Model Cities. 
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then, were the offspring, not of the City of New York, 
but of Congress. This was not a case of an esiablishec 
City agency or department simply receiving an input o 
federal funds for a limited purpose, but rather a fedeial 
program in origin and execution, administered and:super¬ 
vised jointly, as was the intent of Congress, with the local 
municipality. If Pedro Morales had been any more sub¬ 
ject to HUD’s authority and direction than he was, he 
would have ceased being a City employee altogether At 
the very least, Morales must be considered a public official 
acting in a dual capacity: a person acting for and on be¬ 
half of both the United States and the City of New York 
in a program under the joint authority of both sovereign¬ 
ties. 

The Del Toro decision significantly curtails the broad 
language of the bribery statute by excluding individuals 
like Morales from its coverage. The effects of this deci¬ 
sion on federal law enforcement in general, and, specifi¬ 
cally on the integrity of federally funded and supervised 
programs administered by state and local governments 
i or in some instances, by public or private non-govern¬ 
mental corporations! will, we believe, be both profound 
and sweeping despite the Court’s steted intention to limit 
its holding to “the circumstances of this case. 513 t 
at 663. As a result of the enormous growth in recent 
years of federal grant-in-aid programs, and of the local 
officials who administer them, ^eral bribery prosecutions 
in this area have been expanding rapidly. The Del Toro 

example, a number of indictments have been returned 
recently in several major cities charging Department of Housing 
and Urban Development Arn. Management Brokers who are in¬ 
dependent contractors, with conspiracy to defraud the Uinited 
States and bribery. Similarly, he highly publicized mvest.gat.on 
f n New Orleans into widespread corruption of grain inspectors 
and weighers has resulted in eleven ndictments and nine pleas of 
iruilty to federal bribery charges to oate. Althoughi the grai 
inspectors are licensed both federally and by the State of Louisiana, 
t hev are actually employed by non-governmental private corpora¬ 
tions such as the Greater Baton Rouge Port Commission. 



decision, left undisturbed, can and will have a “chilling 
effect” upon this important line of cases in which federal 
jurisdiction is asserted to safeguard the integrity of fed¬ 
erally funded and supervised programs and activities. 
In the instant case, if the effective and honest functioning 
of the federal statutory scheme, under the authority of 
which the Model Cities Program was conceived and oper¬ 
ates, is to be assured, the sanctions of the federal bribery 
statute must be made applicable to those responsible offi¬ 
cials who, by taking bribes in the course of their employ¬ 
ment in this essentially federal program, utterly corrupt 
the due administration thereof. Certainly the Federal 
Government should not be expected to entrust the pres¬ 
ervation of federal funds distributed under the Model 
Cities and other federally-controlled programs to the 
enforcement of local statutes by already overburdened and 
understaffed local law enforcement authorities. In this 
— regard, it should be noted that Congress has previously 
found it necessary to pass legislation—to wit, the Travel 
Act, 18 U.S.C. § 1952—to permit federal authorities to 
assist State and local governments in uncovering and 
prosecuting corruption of local law enforcement itself. It 
is submitted, therefore, that the Federal Government must 
unquestionably then retain the authority to guarantee the 
integrity of its own federally funded and supervised pro¬ 
grams, the efficacy of which remain its ultimate responsi¬ 
bility. 

B. Legislative History 

The Court in Del Toro felt that it would “have to 
strain to find a Congressional intention to include 
Morales” within the meaning of Section 201. 513 F.2d 
at 662. On the contrary, however, analysis of the legis¬ 
lative history of the federal bribery statute strongly 
suggests that Congress intended this “broad bribery stat¬ 
ute”, as it is frequently referred to in the reported 
cases, to encompass officials such as the Model Cities 


Program’s Assistant Administrator within its purview’. 
A review of the history of the bribery and related stat¬ 
utes makes it clear that Section 201 was used in this 
case to accomplish a purpose which was very much a 
part of the drafters’ intent. 

1. Del Toro's Erroneous "Process Of Exclusion" In¬ 
terpretation Of Legislative Intent. 

Del Toro, by reference to the so-called “conflict of 
interest” statute, 18 U.S.C. §203, a statute prohibiting 
compensation to members of Congress, officers and em¬ 
ployees in matters affecting the Government, suggests 
that Congress, “by a process of exclusion,” id., has evi¬ 
denced an intention not to include persons in positions 
such as Morales’ within the ambit of those deemed “pub¬ 
lic officials” under Section 201. The fact that Congress, 
in enacting the Public Health Service Statute, 42 U.S.C. 

§ 246(f)(7) (A), expressly made the provisions of Sec¬ 
tion 203 applicable to state officers or employees assigned 
to HEW without appointment, and, in formulating the 
1971 Government Organization Statute, 5 U.S.C. § 3374, 
again explicitly applied Section 203 (and related con¬ 
flict sections) to state and local government employees 
detailed to executive agencies, including HUD, was taken 
by the Court in Del Toro as evidence of the narrow con¬ 
struction to be accorded the bribery provisions of Section 
201. The Court reasoned that such express references 
to Section 203 would be unnecessary if Congress had 
always intended these state and local employees to come 
within the umbrella of “persons acting for or on behalf 
of the United States.” The Court, however, has mis¬ 
takenly assumed that Section 203 contains the same 
broad language of Section 201 just quoted. On the con¬ 
trary, it was apparently because Section 203 (and the 
other cited “conflict” sections) refer only to “officers 
and employees” of the United States and do not include 
the broader “persons” language of Section 201 that 
Congress, arguably, felt compelled to make explicit refer- 
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ence to the conflict of interest, but not to the bribery, 
provisions in drafting the Public Health and Government 
Organization statutes. Indeed, Congress’ seemingly de¬ 
liberate decision to omit reference to Section 201—the 
“pure bribery” provision—in these statutes would rea¬ 
sonably indicate that the legislature believed that such 
state and local employees were already covered by the 
broad definition of “public official” in Section 201, but 
not by the narrower provisions of Section 203 and re- 
i lated sections.* 

The flaw in the Court’s reasoning in Del Toro be- 
► comes even more apparent when its ultimate consequences 

are realized. Del Toro suggests that a person in Morales’ 
position officially “detailed” to HUD pursuant to 5 U.S.C. 

§ 3374 would be deemed a federal “employee” fully sub¬ 
ject to the conflict of interest statutes although he could 
not be considered a “public official” under Section 201 
in view of the absence of any specific reference thereto 
in the Government Organization statute. It would seem 
highly unlikely that Congress ever intended to define a 
state or local official as a federal “employee” subject to 
the conflict of interest statutes and yet exempt that same 

* Indeed, even though Congress on occasion has, by specific 
reference, made Section 201 itself applicable to certain Acts, the 
omission of such a special reference in still other Acts has not 
prevented the courts from applying the bribery statute thereto. 
As this court stated in United States V. Levine, supra, 129 F.2d 
at 748: 

“The mere fact that several other Acts creating different 
agencies of government have specifically provided that the 
employees of those agencies are to be subject to this crim¬ 
inal provision does not, of course, mean that the broad 
provisions of the section are not applicable to this Market 
Administrator and his employees.” 

Moreover, if Congress has gone so far as to prohibit political 
activity on the part of state and local employees like Morales, 6 
U.S.C. § 1501, it certainly would be anomalous indeed if Congress 
had not intended to subject the same employees to federal provi- 
I sions governing the more serious conduct of bribe receiving. 
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employee from the broader and more serious proscriptions 
of the bribery statute. Such an illogical result, namely, 
that an individual regarded as a federal “employee” 
might nevertheless not be considered a “person acting 
for or on behalf of the United States,” finds no support 
in the legislative history of Chapter 11 (“Bribery, Graft, 
and Conflicts of Interest”) of Title 18. 

Indeed, the fundamental error in Del Toro’s legis¬ 
lative analysis lies in its failure to recognize that Section 
201 stands separate and distinct from the other pro¬ 
visions of Chapter 11. Whereas the present Section 201 
was designed as a comprehensive bribery statute to re¬ 
place earlier bribery statutes contained in former Sec¬ 
tions 201-213 of Chapter 11, the current Sections 202- 
209 were intended to supplant various prior sections 
of Title 18 dealing with the problem of conflicts of 
interest. Section 201 now deals exclusively with the 
bribery of “public officials”, the latter being “broadly 
defined to include officers and employees . . . and other 
persons carrying on activities for or on behalf of the 
Government.” This expansive definition was adopted 
solely for purposes of Section 201. S. Rep. No. 2213, 
87th Cong., 2d Sess., 7-8 (1962). Present Sections 202- 
209, on the other hand, are concerned only with conflicts 
of interest and were intended to “promote and balance 
the dual objectives of protecting government integrity 
and facilitating the Government’s recruitment and re¬ 
tention of needed personnel.” Id. at 7. This latter 
goal was to be accomplished “by imposing a lesser array 
of prohibitions on temporary and intermittent employees 
than on regular employees,” thereby facilitating the 
hiring of outside experts. Letter of Attorney General 
Robert F. Kennedy Accompanying Memorandum Regard¬ 
ing Conflict of Interest Provisions of Public Law 87- 
849, January 28, 1963, 28 F.R. 985. The provisions of 
these “conflict” laws apply only to a narrow group of 
persons who are considered officers or employees of the 



executive, legislative or judicial branch of the Govern¬ 
ment. Clearly, the broad language of Section 201, which 
is absent in Sections 202-209, reflects a legislative de¬ 
termination that the bribery statute should have a wider 
scope and application than the corresponding conflict of 
interest provisions relied on by Del Toro. 

2. The History And Purpose Of Section 201. 

The legislative history of Section 201 clearly indi¬ 
cates that the term “public official’’ was “broadly de¬ 
fined” and that the statute in general was intended to 
be a “comprehensive” one. There is no indication what¬ 
soever of a Congressional intention to deny application 
of the statute to any person who might reasonably be 
considered to be acting for or on behalf of the Federal 
Government. 

The Congressional hearings and reports provide con¬ 
clusive evidence of the drafters’ intent to impart the 
broadest possible reach to the bribery statute. The 
House Report accompanying Section 201 speaks in un¬ 
equivocal language on this point: 

“The bill does not limit in any way the broad 
interpretation that the courts have given to the 
bribery statutes; rather, the intent is to ensure 
that this broad interpretation shall be given uni¬ 
versal application.” H.R. Rep. No. 748, 87th 
Cong., 1st Sess., 17 (1961). 

Indeed, Congress, had specifically concerned itself with 
the issue of whether or not to retain the expansive 
phrase “any person acting for or on behalf of the 
United States” used in the 1948 law in the definition of 
“public official”, and affirmatively decided to do so. In 
fact, H.R. 3411, a previously proposed version of the 
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present law, contained a narrower definition of “public 
official” which would have omitted the “persons” cate¬ 
gory altogether. The Department of Justice opposed this 
early version, then Assistant Attorney General Nicholas 
deB. Katzenbach noting: 

“(Tihe definition of public official . . . does not 
include any reference to persons ‘acting for or in 
behalf of the United States.’ This latter phrase 
appears in the existing law and we think its 
removal would be undesirable. Under the pro¬ 
posed definition it could be construed that under 
certain circumstarces, a person acting in behalf 
of the United States would not be held to be an 
‘officer, agent, or enfiployee of the United States’ 
as these terms are used in the bill. Persons acting 
in such a capacity should be protected from bribe 
offers (or punished for their acceptance).” Hear¬ 
ings on H.R. 302, H.R. 3050, H.R. 3411, H.R. 3412, 
and H.R. 7139 before Subcommittee No. 5 of the 
House Committee on the Judiciary, 87th Cong. 1st 
Sess., 36 (1961) (Analysis of H.R. 3411 by Assis¬ 
tant Attorney General Nicholas deB. Katzenbach). 

Congress ultimately heeded the Department’s objections 
to the earlier bill and in its stead adopted H.R. 8140. 
which contained the present language of Section 201. 
Katzenbach described H.R. 8140 as a “comprehensive 
statute applicable to all persons performinc) activities for 
or on behalf of the United States. ... <I)t applies, jst 
importantly, to public officials of all kinds and witnesses 
at trials, congressional hearings, and agency proceed¬ 
ings.” Hearings on H.R. 8140 before the Senate Com¬ 
mittee on the Judiciary, 87th Cong., 2d Sess. 22 < 1962 t 
(Statement of Deputy Attorney General Nicholas deB. 
Katzenbach' (emphasis added). 

It is interesting to note that while the Court in Del 
Toro rejected the Government’s “public official” argument 
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because it placed no emphasis on the modifying phrase 
“under or by authority of” in Section 201, Congress ap¬ 
parently placed very little emphasis on this language itself 
in drafting Section 201. The Senate Report which accom¬ 
panied the bill referred only to officers, employees “and 
other persons carrying on activities for or on behalf of 
the Government,” S. Rep. No. 2213, 87th Cong., 2d Sess., 
7-8 (1962), and the corresponding House Report de¬ 
scribed a public official in like terms without any refer- 

1 ence to the “under or by authority of” language relied on 

in Del Toro. H.R. Rep. No. 748, 87th Cong., 1st Sess., 
15 (1961). Significantly, however, the House Report 

1 did refer, approvingly, to United States v. Levine, 129 

F.2d 745 (2d Cir. 1942)—relied on here and in Del Toro 
by the Government—as an appropriate judicial construc¬ 
tion of the “acting for or on behalf of” language of the 
present law. H.R. Rep. No. 748, 87th Cong., 1st Sess., 18 
(1961). 

A further revealing insight into the intended breadth 
of Section 201 may be gained by reference to its predeces¬ 
sor provisions in the 1948 law, 18 U.S.C. § 201 (June 25, 
1948, ch. 645, 62 Stat. 691), which contained substan¬ 
tially identical definitional language. The 1948 law itself 
had amended the 1940 Code, 18 U.S.C. § 91 (Mar. 4, 
1909, ch. 321, § 39, 35 Stat. 1096), by adding the words 
“or any department or agency thereof’ after the phrase 
“any person acting for or on behalf of the United 
States” and was passed specifically to counteract the 
effect of an earlier Supreme Court de Ision, United States 
v. Strang, 254 U.S. 491 (1920), which had refused to 
apply the old bribery law to a person employed by a 
Government owned and controlled corporation. The Re¬ 
viser’s Notes make clear that the 1948 amendment was 
designed to carry out the unequivocal intent of Congress 
to apply the sanctions of the bribery statute to any and 
all persons acting on behalf of the burgeoning executive 
branch of Government: 

I 





“ (W) hen Congress enacted this section l the brib¬ 
ery law) as part of the 1909 Crim. Code, the pres¬ 
ent ramifications of the executive branch were not 
forseen and, consequently, the language proved in¬ 
adequate to cover every new agency as indicated 
by the holding in the Strang case. Since then the 
growth of agencies, independent establishments, 
and Government-owned or controlled corporations 
has been phenomenal. It is the purpose of the in¬ 
serted language to further what appeared unques¬ 
tionably to be the intent of Congress, namely, to 
cover all persons acting for the United States Gov¬ 
ernment in an official function.” Reviser’s Notes, 
18 U.S.C. § 201 (1952 ed.) (emphasis added). 

Thus, it would appear that Congress, having “unques¬ 
tionably” asserted its intention to give the bribery statute 
the broadest possible reach, should not be required to graft 
on new language to Section 201 whenever the “phenom¬ 
enal” growth of the Federal Government results in yet 
another new federal agency or program. The legislative 
history strongly suggests that Congress intended to in¬ 
clude responsible officials like Morales, who carry on im¬ 
portant activities on behalf of a federal agency, within 
the ambit of the bribery statute. Certainly there is noth¬ 
ing to indicate that Congress intended to exclude such 
individuals. Del Toro’s suggestion of a “contrary Con¬ 
gressional intent”, 513 F.2d at 663, with regard to includ¬ 
ing persons like Morales within Section 201 is simply 
without foundation in the language or history of the 
statute. A holding that Pedro Morales is not a “public 
official” can in no way be attributed to ambiguity on the 
part of the legislature. Rather, it would seem, Del Toro 
has, by judicial fiat, unreasonably narrowed the purview 
of what Congress has always considered to be its broad 
bribery statute. 
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CONCLUSION 


The order of the District Court should be reversed 
and Loschiavo's .’255 petition should be dismissed. 
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